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        1    UNITED STATES DISTRICT COURT 
        1    SOUTHERN DISTRICT OF NEW YORK 
        2    ------------------------------x 
        2 
        3    UNITED STATES OF AMERICA, 
        3 
        4               v.                           03 Cr. 807 (LAP) 
        4 
        5    SUSAN LINDAUER, 
        5 
        6                   Defendant. 
        6 
        7    ------------------------------x 
        7 
        8 
        8                                            September 15, 2008 
        9                                            3:30 p.m. 
        9 
       10 
       10    Before: 
       11 
       11                        HON. LORETTA A. PR ESKA, 
       12 
       12                                            District Judge 
       13 
       13 
       14                              APPEARANCES 
       14 
       15    MICHAEL J. GARCIA 
       15         United States Attorney for the 
       16         Southern District of New York 
       16    BY:  MICHAEL FARBIARZ 
       17         Assistant United States Attorney 
       17 
       18    BRIAN SHAUNESSY 
       18         Attorney for Defendant 
       19 
       19 
       20    ALSO PRESENT:   LILLIE GRANT, U.S. Att orney's Office 
       20 
       21 
       21 
       22 
       23 
       24 
       25 
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        1             MR. FARBIARZ:  Excuse me, Jud ge.  Thank you. 
        2             THE COURT:  -- 18, United Sta tes Code, Section 4241. 
        3    Under that provision, a defendant will  be deemed incompetent to 
        4    stand trial if a court determines "by a preponderance of the 
        5    evidence that the defendant is present ly suffering from a 
        6    mental disease or defect rendering her  mentally incompetent to 
        7    the extent that she is unable to under stand the nature and 
        8    consequences of the proceedings agains t her or to assist 
        9    properly in her defense." 
       10             In United States v. Hemsy, 90 1 F.2d 293 (2d Cir. 
       11    1990), the Court of Appeals has expand ed on the statutory 
       12    definition, citing the Dusky case, ref erred to by Dr. Kleinman. 
       13             In discussing the standard, t he Court of Appeals noted 
       14    that "the inquiry involves an assessme nt of whether the accused 
       15    can assist 'in such ways as providing accounts of the facts, 
       16    names of witnesses, etc.'  But it is n ot sufficient merely that 
       17    the defendant can make a recitation of  the charges or the names 
       18    of witnesses, for proper assistance in  the defense requires an 
       19    understanding that is 'rational as wel l as factual.'  In making 
       20    its assessment, the court may take int o account a number of 
       21    factors, including the defendant's com portment in the 
       22    courtroom."  Id. at 295 (citations omi tted). 
       23               Here I am persuaded that al though, as pointed out by 
       24    Dr. Kleinman, Ms. Lindauer is a highly  intelligent individual 
       25    who is generally capable of functionin g at a high level in many 
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        1    ways, she is also presently suffering from a mental disease or 
        2    defect rendering her mentally incompet ent to the extent that 
        3    she is unable to understand the nature  and consequences of the 
        4    proceedings against her or to assist p roperly in her defense. 
        5             In so finding, I rely, of cou rse, on the testimony of 
        6    the experts and their report.  As both  experts note, 
        7    Ms. Lindauer is making an effort to pr esent a socially 
        8    acceptable appearance and, in Dr. Klei nman's words, to minimize 
        9    any mental defect or disease.  As Dr. Ratner pointed out, 
       10    Ms. Lindauer has experienced auditory and visual 
       11    hallucinations. 
       12             I think both of the medical e xperts have agreed that 
       13    Ms. Lindauer does suffer from a mental  disease or defect.  The 
       14    more operative question seems to be whether or not Ms. Lindauer 
       15    has an appreciation of the proceedings against her and is 
       16    adequately able to assist in her defense. 
       17             I credit in general the testi mony of Dr. Kleinman for 
       18    several reasons.  First, Dr. Kleinman relied on a far larger 
       19    range of material than Dr. Ratner did.   I do appreciate very 
       20    precisely that both doctors agreed tha t it is Ms. Lindauer's 
       21    present mental state and not her past mental state that is at 
       22    issue here.  Nevertheless, however, I find that Dr. Kleinman's 
       23    review and reliance on a far greater u niverse of material does 
       24    lend more credibility to his report. 
       25             As he pointed out during his testimony, for example, 
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        1    his review of writings of Ms. Lindauer  made at times and in a 
        2    context not involved in the legal proc ess are particularly 
        3    revealing, particularly on the issue o f the existence of 
        4    medical defect or disease. 
        5             Many of the recent examples g iven by Dr. Kleinman 
        6    corroborate both the existence of pres ent mental disease or 
        7    defect and, more importantly, Ms. Lind auer's failure to 
        8    appreciate adequately the charges agai nst her, the process in 
        9    which she is involved, and to assist h er attorney. 
       10             I am certainly cognizant of D r. Kleinman's testimony 
       11    to the effect that Ms. Lindauer in a g eneric sense understands 
       12    the function of a jury, the function o f the prosecutor, the 
       13    function of the defense attorney and t he role of the judge. 
       14    However, she does not seem to have, an d I credit Dr. Kleinman's 
       15    testimony to this effect, Ms. Lindauer  does not seem to have a 
       16    rational understanding of the roles of  those personnel in her 
       17    case. 
       18             For example, Ms. Lindauer's e xplanation of the means 
       19    and most likely means available to res olve this criminal charge 
       20    as related by Dr. Kleinman seems to ha ve no contact with 
       21    reality.  Ms. Lindauer's suggestion th at her entering into a 
       22    non-disclosure agreement with the gove rnment and the 
       23    government's paying her some $2 millio n out of some $13 million 
       24    that she claims is owed certainly does  not evidence a rational 
       25    view of the means of resolving this ca se.  With respect, for 
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        1    example, to the supposed plea offer, t he fact that Ms. Lindauer 
        2    stated that she received an offer to p lead to a single charge 
        3    and to receive time served and the pro secutors denying that 
        4    such an offer had ever been made certa inly does not evidence a 
        5    rational understanding of the process against her. 
        6             THE DEFENDANT:  Excuse me, Ju dge Preska.  That offer 
        7    was made in front of Mr. Kleinman by M r -- explained to me in 
        8    front of Mr. Kleinman by Sam Talkin.  We have that on tape.  So 
        9    I would be happy to provide a copy of the tape to you so you 
       10    can listen to it. 
       11             THE COURT:  Thank you, Ms. Li ndauer.  I think we have 
       12    discussed in the past, you and I, spea king out in court. 
       13             Similarly, in response to Dr.  Kleinman's inquiry about 
       14    how Ms. Lindauer thought the jury woul d respond to her, 
       15    Ms. Lindauer's answer that that was a stupid question also 
       16    betokens a lack of a rational understa nding of the process. 
       17             Ms. Lindauer's discussion of the supposed incident 
       18    with then Judge Mukasey, wherein it wa s reviewed that Judge 
       19    Mukasey had arranged for her to meet a n attorney who had 
       20    represented, among others, General Nor iega, again, betokens a 
       21    lack of a rational understanding of th e process. 
       22             Ms. Lindauer's response to Dr . Kleinman in which she 
       23    denied that she had ever agreed to be psychiatrically evaluated 
       24    for three days in an inpatient facilit y also betokens a lack of 
       25    connection with reality.  As set forth  on pages 29 through 32 
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        1    of Dr. Kleinman's 2008 report, the tra nscript of the court 
        2    conference of December 19, 2007 shows Ms. Lindauer in her own 
        3    voice consenting to a three-day evalua tion, as long as we 
        4    understand it is for three days. 
        5             Also during that court confer ence, after the court 
        6    admonished Ms. Lindauer not to speak o ut in court without first 
        7    discussing it with her attorney, the t ranscript reflects that 
        8    Ms. Lindauer, upon being admonished ag ain, stuffed Kleenexes 
        9    into her mouth, which, again, is not t he response of someone 
       10    rationally connected to the proceeding s. 
       11             As Dr. Kleinman testified, Ms . Lindauer's claims of 
       12    special powers and, as he stated in hi s report, his relation of 
       13    her stating that she experiences ideas  of reference, that is, 
       14    experiencing external phenomena as con taining special meaning 
       15    associated with herself, is also uncon nected to reality. 
       16             As Dr. Kleinman testified, Ms . Lindauer's suggestion 
       17    of a meeting with Osama bin Laden wher e he disclosed to her the 
       18    location of a bomb, her personal lette rs, including demands and 
       19    threats to Hosni Mubarak of Egypt, als o demonstrate a lack of 
       20    connection with reality. 
       21             Ms. Lindauer's assessment of a likelihood of winning a 
       22    trial as 95 percent at least and Ms. L indauer's discussion of 
       23    the sentencing process also indicates a lack of understanding 
       24    or appreciation of the judicial proces s.  I am, of course, 
       25    cognizant that Dr. Kleinman testified that Ms. Lindauer 
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        1    understood that the guidelines are not  mandatory, but having an 
        2    irrational understanding or expectatio n of the way in which the 
        3    sentencing process would proceed demon strates Ms. Lindauer's 
        4    inability to perceive accurately the c harges against her and 
        5    the consequences of these proceedings.  
        6             I also note and rely on Dr. K leinman's testimony that 
        7    Ms. Lindauer's observations are not wh at we see in many 
        8    criminal defendants, an unusual or som etimes unwarranted 
        9    optimism, but a complete inability to appreciate the process. 
       10             I also note and credit Dr. Kl einman's testimony to the 
       11    effect that Ms. Lindauer believes that  her prosecution emanates 
       12    from a conspiracy in which multiple in dividuals have 
       13    maliciously and falsely portrayed her as mentally ill.  I note 
       14    that among the individuals Dr. Kleinma n testified that 
       15    Ms. Lindauer found responsible for her  prosecution were Andrew 
       16    Card, I. Lewis Libby, Colin Powell, an d Vice President Cheney. 
       17             Accordingly, I credit and agr ee with Dr. Kleinman's 
       18    evaluation that Ms. Lindauer continues  to suffer from a mental 
       19    disorder which so impairs her thinking , particularly judgment, 
       20    regarding her legal circumstances that  she remains incompetent 
       21    to stand trial. 
       22             Is there anything else today,  counsel? 
       23             MR. FARBIARZ:  Judge, I think  only one thing, which is 
       24    if we might set a subsequent conferenc e date. 
       25             THE COURT:  Exactly.  About h ow long would you like to 
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